
 

County of Albemarle 
COMMUNITY DEVELOPMENT DEPARTMENT 
 

401 McIntire Road, North Wing 
Charlottesville, VA 22902-4579 

Telephone: 434-296-5832 

WWW.ALBEMARLE.ORG 
 

 

 
ALBEMARLE COUNTY BOARD OF ZONING APPEALS 

AGENDA 
TUESDAY, JULY 11, 2023 at 2:00 P.M 

LANE AUDITORIUM 
 

1.  Call to Order 
 
2.  Establish a Quorum 

3.  Public Hearing: 
A.  AP2023-00003 Appeal of VIO2023-109 {Sign #18} 

Appellant:  Dominique Kostelac   
Property Owner(s):  Koste Lake, LLC/Dominique Kostelac, Manager 
Tax Map Parcel ID:  079C0-00-00-00100 
Staff:  Bart Svoboda 

 

 
 
4.  Approval of Minutes 

A.  June 6, 2023 
 
5. Old Business  
 
6. New Business 

  
7. Adjournment 
 

Opportunities for the public to access and participate in the meeting will be posted 
at https://www.albemarle.org/community/county-calendar. Participation will include the 
opportunity to comment on those matters for which comments from the public will be received. 

 

https://www.albemarle.org/community/county-calendar


BOARD OF ZONING APPEALS IN-PERSON MEETING GUIDELINES 
 
Thank you for attending the Board of Zoning Appeals (BZA) meeting.  The following information is 
provided to help ensure the meeting proceeds as efficiently and effectively as possible.  As a courtesy 
to others, please turn off all cell phones during the meeting.  
 
General Information:    
 
This meeting is recorded and later transcribed into minutes approved at a later meeting date.        

 
Each item set for public hearing will begin with a presentation of the staff report.  Next, the applicant 
or appellant for that item will be invited to speak.  During the course of the process, the Chair will 
open the public hearing to comments from the public.  At the end of these proceedings the Chair will 
announce that the public hearing is closed.   Once the public hearing is closed, no further public 
comments will be allowed unless the Board asks for additional information from the applicant or 
appellant. 
 
The BZA reserves the right to digress from these guidelines in any particular case. 
 
To Members of the Public: 
 
Public comment is welcome during Public Hearings. A sign-up sheet will be available in Lane 
Auditorium prior to the meeting for anyone who would like to comment on a scheduled public 
hearing.   If you wish to comment on those matters for which comments from the public will be 
received, please list your name on the appropriate sign-up sheet.  When your name is announced for 
comment, please come to the microphone and state your name for the record.  For uncommon 
spellings, please spell your name for the recording clerk.  If you are with a group of people, you may 
want to have a spokesperson present your position to the Board. 
 
In order to give all speakers equal treatment and courtesy, the Board requests that speakers adhere 
to the following guidelines: 
 

 Come forward to the speaker's podium and state your name;  
 Address comments directly to the Board as a whole - open public debate is prohibited; 
 State your position and give facts and other data to back it up – keep in mind that there is a 3-

minute time limit for public comment; 
 Give written statements and other supporting material to the Recording Clerk (written 

comments are also welcome if you do not wish to speak). 
 

Additional Guidelines for Applicants and Appellants addressing the Board: 
 

 Please contact staff in Community Development ahead of the meeting to make any necessary 
arrangements for your presentation.  The Recording Clerk will also need copies of any 
handouts given to the BZA members for the official record of the meeting. 

 Be clear in stating your position and do not repeat information that has been previously 
submitted to the Board. 

 Stay on topic by addressing the questions in the application or by responding directly to staff’s 
determination(s).  Focus on presenting facts and data that support your position. 

 Keep in mind there is a 15-minute time limit for presentations and a 5-minute time limit for 
rebuttal comments.  The Board will ask any necessary follow-up questions to clarify points 
made during the presentation. 

 Understand that the Board of Zoning Appeals cannot change County ordinances.   
 

The BZA reserves the right to place additional time limitations on speakers, as necessary. 







Packet Page - 1

malley3
Text Box
Appeal - AP2023-003
Koste Lake, LLC




  

 

  

 

STAFF: Bart Svoboda 

PUBLIC HEARING: July 11, 2023 

STAFF REPORT: AP2023-00003 

APPLICANT/APPELLANT: Dominique Kostelac 

Subject Parcel Number:  
079C0-00-00-00100 (the "Property") 

Location:  
The Property is located at the southwest end of Shadwell Road (Route 709) in eastern Albemarle County 
(Attachment A). The Property is approximately 39 acres, is zoned Planned Residential Development (PRD) 
(Attachment B), and is owned by Koste Lake LLC. 

Background: 
The Property was rezoned from Agriculture (A-1) to Planned Residential Neighborhood/A-1 (PRN/A-1) on 
January 18, 1978. (Attachment C) 
 
The PRN/A-1 district in the 1979 Zoning Ordinance listed agriculture as a permitted use. (Attachment D) 
 
In December 1980, the Board of Supervisors amended the zoning ordinance to revise the PRN/A-1 district, 
re-establishing it as the Planned Residential Development (PRD) district, which removed agriculture as a use 
permitted either by right or by special use permit. (Attachment E) 
 
In December 2014, the Virginia Land Company placed a perpetual open space easement (Attachment F) on 
the Property. On page 9 of the deed, Section 2 provides: 

"Uses and Activities. In order to accomplish the purpose of the open space land act, all 
uses and activities on the Property shall conform to all applicable provisions of the 
Albemarle County Comprehensive Plan and comply with all applicable requirements of 
the Albemarle County Zoning Ordinance (Albemarle County code, chapter 18)." 

 
In July 2015, Virginia Land Trust submitted, and the County approved, a boundary line adjustment between 
Parcel 07900-00-00-00230 and the Property (Attachment G). The plat specifically noted the applicable zoning 
district (PRD), the deed of easement, and that the Property is not located in an agricultural forestal district. 
 
On July 14, 2022, the Albemarle Conservation Easement Authority, holder of the open space easement, 
approved a pre-harvest plan for timbering on the Property (Attachment H). 
 
On July 29, 2022, the Property was purchased by Koste Lake LLC (current owner) from Virginia Land 
Trust/Charles W. Hurt. 
 
On February 20, 2023, the County received a complaint regarding the cutting of trees in a PRD district at the 
end of Shadwell Road. An investigation began, and an onsite inspection was performed.  Trees that were not 
dead and greater than six (6) inches in diameter were being cut. Additionally, there was an accumulation of 
tires and parts, and structures were placed on the Property without the applicable approvals or permits.   
 
On March 3, 2023, an Official Determination of Violation, VIO2023-00109, was sent (Attachment I). 
 
On April 3, 2023, Mr. Kostelac filed an appeal of the Official Determination of Violation. (Attachment J) 
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Grounds for Zoning Administrator's Determination: 
The Zoning official based the determination (Attachment I) on the   
observations of the Property by a Code Compliance Officer on March 3, 2023.   

Summary of Relevant Zoning Regulations (Attachment K): 
Albemarle County Code § 18-4.3 regulates the cutting of trees.  It provides that in districts other than Rural 
Areas (RA), cutting of trees is limited to dead trees and trees of less than six inches in diameter measured at 
six inches above ground; except that trees may be cleared as an incident to the preparation of land for the 
establishment of some other use permitted in the district, provided all applicable regulations are met. For 
example, cutting trees to establish a detached single-family home is permitted by right in the PRD zoning 
district.  However, because silviculture (timber harvesting) is not permitted in the PRD zoning district, 
cutting trees there is prohibited.  
 
Albemarle County Code § 18-19.3 lists the permitted uses in the Planned Residential Development (PRD) 
zoning district. Neither agriculture nor silviculture is a use permitted by-right or special use permit. 
 
Albemarle County Code § 18-5.6 (Manufactured Homes on individual lots) applies to manufactured homes 
located outside of mobile home parks. This section requires that manufactured homes only be (i) used as 
primary residences and (ii) located on a foundation approved pursuant to the Uniform Statewide Building 
Code. 
 
Staff's Response to Appeal: 
The question before the Board of Zoning Appeals is whether the findings identified in the Zoning official's 
determination are correct. The appellant disputes all four (4) violations: 

1. Trees that are not dead and that are greater than six (6) inches in diameter are being cut on this parcel 

without a site development plan to establish a use. 

2. The storage of structures on this parcel is not a permitted use. 

3. The accumulation of tires and car parts on this parcel constitutes a junkyard and is not a permitted 

use. 

4. The manufactured homes stored on this parcel are not on a foundation as required by the building 

code and are not being used as a primary residence. 
 
The last page of the appellant's rebuttal (Attachment J) confirms that trees are being cut and that 
manufactured homes (wheeled equipment) and tires and parts (needed parts) are on the Property. 
 
The issues before the Board are not the owner's intention or what the Ordinance should state. The issues are 
whether the cutting of trees, the placement of manufactured homes or structures, and the placement of tires 
and parts are allowed without the applicable approvals, according to the Albemarle County Zoning 
Ordinance. As noted, this determination is consistent with the Zoning Ordinance and with consistent 
administrative practice. 
 
The Zoning Administrator offers the following responses to the appellant's four (4) arguments: 
 
1. The appellant's first argument is an attempt to invoke a vested right on a use that is no longer 

permitted in the PRD zoning district. 
 

Vested rights protect  only a specific project that may have been approved under a previous zoning 
designation. In this case, the Property has been rezoned several times, and several zoning text 
amendments have occurred. All of these occurred before Koste Lake LLC took ownership of the 
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Property. No specific project was approved that could have been vested. By the applicant's admission, he 
merely relies on a previous zoning classification that no longer exists. There is no vested right for a 
landowner for a use that is no longer permitted under the current zoning classification. 
 

 As noted in Section 19-300 of the Albemarle County Land Use Law Handbook:  
The purpose of Virginia Code § 15.2-2307(A) is to provide a landowner with protection from 
a subsequent amendment to a zoning ordinance when the landowner has already received 
approval for and made substantial efforts to undertake a use of the Property permitted under 
the prior version of the Ordinance. Goyonaga v. Board of Zoning Appeals for the City of Falls 
Church, 275 Va. 232, 657 S.E.2d 153 (2008). In other words, vested rights under Virginia 
Code § 15.2-2307(A) only protect a landowner's right to develop a specific project under the 
then-existing zoning regulations and allow the continuation of what becomes, in essence, a 
nonconforming use when the zoning regulations are amended. Hale v. Board of Zoning 
Appeals for the Town of Blacksburg, 277 Va. 250, 673 S.E.2d 170 (2009); Board of 
Supervisors of Culpeper County v. Greengael, LLC, 271 Va. 266, 626 S.E.2d 357 (2006). 

 
Again, in this case, there was no prior approval of a specific project affected by an amendment to the 
zoning ordinance. In short, there is no prior project to be developed under the previous zoning 
classification. 
 

2. The appellant's second argument claims a vested right associated with the open space easement that 
encumbers the use of the Property. 

 
There is no disagreement that an open space easement limits uses on the Property and that timber 
harvesting is a silvicultural activity. There is also no disagreement that the Albemarle County 
Conservation Easement Authority approved a proposed pre-harvest timbering plan that complies with the 
open space easement conditions.   
 
However, an easement cannot grant permission for a landowner to override the applicable zoning district 
to allow uses that are not permitted. If an easement states that conducting an agricultural or silvicultural 
activity is allowed under the easement agreement, this does not exempt the landowner from meeting all 
applicable regulations, including zoning.   The PRD zoning district does not permit agriculture or 
silviculture. Though tree cutting may be permitted in the RA zoning district,an easement agreement 
cannot grant a rezoning. Under Virginia law, only the governing body (the Board of Supervisors) can 
rezone property or amend the zoning ordinance. 
 

Code of Virginia § 15.2-2280. Zoning ordinances generally. 
Any locality may, by ordinance, classify the territory under its jurisdiction or any substantial 
portion thereof into districts of such number, shape and size as it may deem best suited to 
carry out the purposes of this article, and in each district it may regulate, restrict, permit, 
prohibit, and determine the following: 

1. The use of land, buildings, structures and other premises for agricultural, business, 
industrial, residential, flood plain and other specific uses; 

2. The size, height, area, bulk, location, erection, construction, reconstruction, alteration, 
repair, maintenance, razing, or removal of structures; 

3. The areas and dimensions of land, water, and air space to be occupied by buildings, 
structures and uses, and of courts, yards, and other open spaces to be left unoccupied 
by uses and structures, including variations in the sizes of lots based on whether a 
public or community water supply or sewer system is available and used; or 

4. The excavation or mining of soil or other natural resources. 
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3. The appellant's third argument is that "mobile tools such as tractors, hay wagons, 2 trucks, and 
harvesting equipment" are the same as a manufactured building or structure and are accessory to 
agricultural use.   

 
 Agriculture and silviculture are not permitted in the PRD and there can be no accessory use without a 
lawful primary use. Additionally, buildings or structures must meet applicable zoning and building code 
regulations. Merely claiming that they are not a building does not exempt them from regulation. 
 
Photographs from March 3, 2023, onsite (for additional photos, see Attachment L): 

 

  
 

4. The appellant's final argument is that the Zoning Administrator was in error classifying tires and 
car parts as junk and that these items are required parts for the mobile agricultural devices located 
on the Property. 
 
Again, the PRD zoning does not permit agriculture or silviculture. There can be no accessory use related 
to agriculture because agriculture is not a permitted use. 
 
Photographs from March 3, 2023, onsite (for additional photos, see Attachment L): 

 

  
 
 

Summary of Facts: 
 The Property is zoned PRD. 

 Agriculture or silviculture is not permitted by right or special permit in the PRD zoning district. 
 Photographic evidence and the appellant's own rebuttal confirm that the cutting of trees has taken 

place, and that there are structures, tires, and parts on the Property.   
 An open space easement does not rezone property or add uses to a zoning district. 
 The proper permit approvals have not been obtained. 
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Conclusion:  
Though the appellant may feel that agriculture or silviculture should be allowed on a parcel with an open 
space easement, the Property is not zoned for agricultural and silvicultural uses. By the appellant's admission 
and with photographic evidence, the cutting of trees has taken place, and there are structures, tires, and parts 
on the Property.The activity on this Property at the time of the Notice of Violation was not a permitted use by 
right in the PRD zoning district.  
 
Because the Zoning official's determination was and is correct, the Zoning Administrator requests that the 
Board of Zoning Appeals affirm the determination. 

Proposed Motion:  
I move that the Board of Zoning Appeals adopt the attached Decision Order (Attachment M) affirming the 
Zoning official's determination. 
 
 
Attachments:  
Attachment A: Location Map of the Property 
Attachment B:  Zoning Map 
Attachment C: ZMA1977-024 Shadwell Estates Approval Letter 
Attachment D: 1979 Zoning Ordinance 
Attachment E:  1980 Zoning Ordinance 
Attachment F: Open Space Deed of Easement 
Attachment G: Boundary Line Adjustment Plat 
Attachment H: ACEA Draft Minutes, August 11, 2022 
Attachment I: Official Determination of Violation, VIO2023-109 
Attachment J: Appeal of the Official Determination of Violation 
Attachment K: Relevant Zoning Regulations 
Attachment L: Photographs from March 3, 2023 onsite inspection 
Attachment M: Draft Decision Order for AP2023-003 
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THE PLATTING OR DEDICATION OF THE FOLLOWING DESCRIBED LAND, 
REVISED T. M. 79- 23 & REVISED T. M. 79C- 1, IS WITH THE FREE CONSENT
AND IN ACCORDANCE WITH THE DESIRE OF THE UNDERSIGNED OWNER( S) 
PROPRIETORS, AND/ OR TRUSTEES, IF ANY. 

FOR: VIRGINIA LAND TRUST

GAIL B. WATKINS
NOTARY PUBLIC

REG,# 101082

G-I+Y/ COUNTY OF I7P filL17 COMMONWEALTH OF VIRGINIA

STATE OFF 1 MY COMMISSION EXPIRES MAY 31, 2017

THE FOREGOING INSTRUMENT WAS ACKNOWLEDGED
BEFORE ME THIS L9 DAY OF . a. ne. 
2015. BY.' h(trJt_5 W tiiLf-_ 

FOR: VIRGINIA LA//ND__ ((TRUST

NOTARY PUBLICIia, ibW( L. 1J)3 # Io) o82- MY COMMISSION

EXPIRES : MaLl 31, 201 i NOTARY SEAL f Y

NOTES: 

1. 

OWNERS & 

ADDRESS: VIRGINIA LAND TRUST I-64 P. O.
BOX 8147, CHARLOTTESVILLE, VA 22906 22 250 2. 

LEGAL
REFERENCES: T.M.

79- 23 D. B.
799- 433, D. B. 4018- 674, 675 PLAT, D. B. 1128- 536, 537 PLAT, SHADWELL D. B.

809- 354 PLAT, D.B.460- 12B DESC., D. B. 458- 22 DESC., 731 O. B.

456- 50 PLAT, D. B.453- 16 PLAT, D. B.356- 465 PLAT & RAILROAD O. B.

329- 133 PLAT. NORTH 250
T. M.

79C- 1 MILTON D. B.

1018- 169 PLAT, D.B.799- 433, D.B.397- 141 PLAT, ROAD D. B.
376- 375, D.B. 339- 458 PLAT & D.B. 338- 520 PLAT. 709 SITE 3. 

THE

BOUNDARY DATA SHOWN HEREON IS BASED ON A SHADWELL CURRENT FIELD

SURVEY. ROAD 4. T.

M. 79- 23 AND T. M. 79C- 1 ARE SUBJECT TO THE FOLLOWING: 729 A. 
A

DEED OF EASEMENT TO ALBEMARLE COUNTY PUBLIC RECREATIONAL FACILITIES
AUTHORITY( D.B.4562- 497). B. ACCESS

TO TWO AREAS OF THE LAKE AS DEFINED IN 0.8.
477- 501. C. A

LAKE & DAM AGREEMENT AS DEFINED IN D.B. 469- 109 & O. B.
460- 103. 5. T.

M. 79- 23 AND T. M. 79C- 1 ARE SUBJECT TO THE FOLLOWING VICINITY MAP - 
SCALE: 1" = 2000'+/- INSOFAR ASTHEY MAY APPLY: A. A

DEED FOR FUTURE ACCESS TO LAKE AS DEFINED IN D.B.
477- 501. THE LAND USE NOTES SHOWN ON THIS PLAT ARE IMPOSED AT THE B. WATER

RIGHTS AS DEFINED IN D.B. 460- 131. REQUEST OF THE DIRECTOR OF PLANNING. BY PLACING HIS/ HER SIGNATURE ON
THIS PLAT HE/ SHE HAS DEEMED THAT THEY ARE 6. ALL

EASEMENTS KNOWN BY ME ARE SHOWN OR NOTED HEREON AND IN ACCORDANCE WITH THE ALBEMARLE COUNTY ZONING THIS PROPERTY
IS SUBJECT TO ANY ADDITIONAL CONDITIONS, THIS ORDINANCEIN EFFECT THIS DATE. THESE NOTES ARE NOT UTILITIES, EASEMENTS
AND/ OR COVENANTS THAT MAY EXIST. RESTRICTIVE COVENANTS RUNNING WITH THE LAND AND THEIR APPEARANCE ON

THIS PLAT IS NOT INTENDED TO IMPOSE THEM AS 7. ACREAGES
BEFORE THIS BOUNDARY LINE ADJUSTMENT PLAT: AC SUCH. ANY REFERENCE TO FUTURE DEVELOPMENT RIGHTS SHOWN T.REAGES3 =

34. 86 ACRES ( AS PER TAXATION RECORDS) M. HEREONIS THEORETICAL ONLY. T.M.
79C- 1 - 29. 42 ACRES ( AS PER TAXATION RECORDS). A. PROPERTIES

ARE ZONED PLANNED RESIDENTIAL DEVELOPMENT 8.•;;•;;-7
DENOTES APPROXIMATE LOCATION OF AREAS WITHIN DAM INUNDATION ZONE, FLOOD HAZARD OVERLAY, ZMA- 1977- 00024 ZONE A

AND SHADED ZONE X FLOOD PLAIN. ACCORDING AND ZMA- 2004- 00008) TO THE
FEMA FLOOD INSURANCE RATE MAP, DATED B. ACCORDING TO THE COUNTY OF ALBEMARLE GIS WEBSITE DATA, FEBRUARY 4,
2005, (COMMUNITY PANEL 510006 0295D). REVISED T. M.79- 23 AND REVISED T.M.79C- 1, EACH CONTAIN A BUILDING SITE

THAT COMPLIES WITH SECTION 4.2.1 OF THE 9.f
DENOTES

200'
WOODED BUFFER ALBEMARLE COUNTY ZONING ORDINANCE. D.B.
4562- 497, 519 MAP C. THIS PROPERTY IS NOT LOCATED IN A WATER SUPPLY WATERSHED. D. ACCORDING

TO THE COUNTY OF ALBEMARLE GIS WEBSITE DATA, BRIAN S. 
RA N50 ' 57' 42" E Lic. No.

002281 THIS PROPERTY
IS NOT LOCATED IN AN AGRICULTURAL - FORESTAL 114. 51' ' 

DISTRICT. Z S'/ 

S41' 47' 38" E T. M. 79- 248 E. THE
APPROXIMATE LOCATIONS OF THE STREAMS AND STREAM BUFFERS 212. 03' 

COUNTRY INNS EXTRAOROINAIRE, INC SHOWN HEREON
WERE TAKEN FROM THE COUNTY OF ALBEMARLE GIS D.B.

1940- 541 WEBSITE DATA
AND SHALL BE MANAGED IN ACCORDANCE WITH THE D.B.

526- 50 PLAT j ALBEMARLE COUNTY
WATER PROTECTION ORDINANCE. 1 z

L
A K E S47' 11' 49" W APPROXIMATE / 59. 00' 

LOCATION T. M. 79C- (( A)) -3 S41' 02'

39" E APPROXIMAT. - EDGEOF
LAKE LOT 3, BLOCK A, SECTION ONE SHADWELL ESTATES

LOCATION w \,. 
147. 02' / WILLIAM W. WEAKLEY & T. M. 79C-(( A))-2 EDGE OF

LAKE / LORI C. WEAKLEY LOT 2, BLOCK A, SECTION ONE n D.
B.

1501- 303 PLAT SHADWELL ESTATES f SS
D. B. 1460- 641 SANDRA C. SUSLICK & N06' 47'

23" EI I D. B. 339- 458 PLAT RANDALL H. SUSLICK 3• L
A K E 93. 66' D. B. 1501- 298, 302 PLAT 7 S7•

F

PIPE D. B. 1460- 641 FOUND S86055'
15" E IRON / D. B. 339- 458 PLAT T.M.

79- 23F 4 422, 92' FOUND 01• FENCE

IRON S 6 g5, 100 STREAM
T.
M.

79C-(( A))-1 LOT 2.
BLOCK A. SECTION ONE COUNTRY INNSEXTRAORDINAIRE, INC. 3B' f

BUFFER SHADWELL ESTATES 0.8. 1131- 233 D.B.
1128- 536, 537 PLAT 583 IRON i LINE BEARING

DISTANCE L1 S06'

35' 31" W 30. 39 L2 S47'

15' 01" W 115. 22 L3 S59.

30' 19" W 20. 82 L4 S37.

20' 50" W 87. 33 L5 S56.

33' 1B" W 29. 12 L6 S80'

ii' 36" W 83. 88 L71 S41-

55' 55" W 28. 97 LB S37.

52 47" W 18. 34 L9 S60'

12' 01" W 40. 68 L10 S2B'

14' 15" W 97. 14 L11 S35-

36' 41" W 50. 24 L12 959'

32' 10" W 58. 21 L13 S50.

03' 33" W 80. 36 L14 S71.

58' i6" W 31. 28 L15 N81.

03' 01" W 39. 04 L16 S53'

48' 03' W 26. 50 L17 S21.

25' 47" W 42. 64 L18 S48.

59' 27" W 111. 51 1-19

SBO' 20' 07" W 46. 71 L20 N58.

56' 15" W 86. 30 L21 N76'

41' 15" W 109. 00 L22 S86'

03' 45" W 140. 00 L23 N83.

41' 15" W 103. 00 L24 N49'

26' 15" W 256. 00 L25 S82'

18' 45" W 122. 00 92. 92_ 

C - - - 87' FOUND v _ 1

o° 

30. 00' 
00' STREAM

BUFFER- Q/T.

M( A L A
K E w LOT 10BLOCK ASECTION 2a• - - :STREAM

SHADWELL ESTATES BUFFER  tih \ 

WILLIAM B. PERRY & 0 o ' 

ryESTELLA L. PERRY Z REVISED
IRON  IRON `/ D. B. 1018- 167, i69 PLAT CD? -_-_ T . 

M . 79- 23 FOUND FOUND Lu p 

23. 21 ACRES LOT 11MBLOCK ( AASECTION 2I S57'

50' 03" E SHADWELL ESTATES SET i
j. ' 

100 TOTAL 65.

22' \ \ %/ 
Z WILLIAM B. PERRY & N85. 37

00 W .. %Q' ESTELLA
L. PERRY 505. 00' STREAM / 405. 00 + -  N61 , BUFFER p Q b, D. B. 

1018- 167, 169 PLAT m o ,.- --

100. 00' 
9y 12• IRON p 0 m - -... - 

IRON - 

30 0 S SO" SET 0 T. M. 79C- (( A)) -12 SET - i
0, ' k \ /` LOT 12, 

BLOCK A, SECTION TWO co L
t - - - 

S' S32'
09'

01" W v ',h SHADWELL ESTATES GRAVEL 35.
00' p 7l/ WILLIAM B. PERRY & t ui

00
ROIAID P `, 0 ESTELLA L. PERRY m: ai

t IRON D. B. 2851- 48 W - -_-- N56'

32'
30" W SET FOUND \/

yam/ 
D.

B. 370- 375 PLAT H; H

152. 64' T. M.
79C-(( A))-13 N X-

X
N60' 51' 10" W D. B. 397- 141 LOT 13, BLOCK A, SECTION THREE w;w
195. 93' PLAT i \ SHADWELL ESTATES

RICHARD L.
SCHOOLCRAFT & 1z - 

w' w S32' 09' 01" W IRON ` o `.' \\\ PAMELA
S.

SCHOOLCRAFT 15. 00' 

SET " 1 D. B. 912- 341 S57' 50'

59" E PAVED D. B. 397- 141 PLAT t - - \ IRON

ROAD z z

214. 04' 
SET C1 T.M. 79C- (( A)) -14 i L

A K E _ ' ~ IRON LOT 14, BLOCK A, SECTION THREE j:J \ 
SET SHADWELL

ESTATES 200' END
OF PAVEMENT EVERETT L. KIRBY & T - - BOODER

w. w P AND END
STATE MAINTENANCE SHIRLEY H. KIRBY ACCORDING TO

VOOT D. B. 658- 515 D. B.
4562- 497, o:o (0. 39 MILE FROM U.S.RT. 250) D. B. 397- 141 PLAT 519 MAP

a:: a: REVISED T. M.79C- 1 - APPROXIMATE / - - z ; 

z 39. 31 ACRES - m T. M. 79B- (( A)) -1 Cl LOCATION TOTAL - - 
LOT 1, BLOCK A, EDGE OF

LAKE` o - - - cn • cn - - . 0 MILTON
HEIGHTS

A = 42' 47' 29" X • X - 

JEAN POWELL o 2_ 
w w

STREAM IRON L= 56. 01' trj Q
cu - D. B. 440- 274 BUFFER FOUND

T= 54. 72' 
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Draft Minutes of August 11, 2022 

 
 

MINUTES OF A MEETING OF THE 

ALBEMARLE CONSERVATION EASEMENT AUTHORITY 

August 11, 2022 (Thursday) 

 

The Albemarle Conservation Easement Authority met online on July 14, 2022 at 4:45 p.m. 

 

This meeting was held virtually according to the County’s plan to resume normal governmental 

operations authorized by Virginia Code Section 15.2-1413 and the County’s Continuity of 

Government Ordinance, which the County adopted because of COVID-19 pandemic and 

resulting state and local disaster declarations. 

 

Members present were:  

Rose Emery 

David Emmitt 

Jay Fennell, Chair 

Sharon Merrick 

John Moore  

Hamilton Moses, III 

Peter Taylor, Vice-chair 

 

Members absent were: 

Sherry Buttrick  

 

Staff members present were: 

Scott Clark, Senior Planner 

Richard Deloria, Senior Assistant County Attorney 

Carolyn Shaffer, Clerk, Planning Commission and Boards 

 

AGENDA 

 

1. Call to Order 

2. Other Matters Not Listed on the Agenda 

3. Approval of Minutes 

4. PRF201400004 Clifton Lake – Kostelac Timbering Plan 

5. ACE200500003 Chester/Music Hall – Dwelling Size Request 

6. ACEA202200004 Doudera Donation Proposal 

7. ACEA Remote Participation Policy 

8. New Business 

9. Old Business 

10. Adjournment 

 

1. Call to Order 

A quorum of five was present at 4:45 p.m. when Mr. Fennell called the meeting to order. 
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Mr. Deloria read the Virtual Meeting Preamble for the ACEA (see attached) regarding the legal 

authorization for online meetings, and held a roll call of the members, who stated their names 

and locations. 

 

2. Other Matters Not Listed on the Agenda 

No public comments were made. 

 

3. Review of Minutes 

Mr. Taylor moved and Ms. Emery seconded to approve the minutes of the July 14, 2022 

meeting. 

 

The motion passed by a vote of 5:0. 

 

Mr. Moore joined the meeting. 

 

 

4. PRF201400004 Clifton Lake – Kostelac Timbering Plan 

Mr. Clark presented a request for Authority approval of a pre-harvest plan for timbering on one 

of two parcels of the Clifton Lake easement property (Tax Map 79C Parcel 1, 39.31 acres). 

 

Mr. Taylor moved and Mr. Emmitt seconded to approve the pre-harvest plan and authorize staff 

to send an approval letter. 

 

The motion passed by a vote of 6:0. 

 

5. ACE200500003 Chester/Music Hall – Dwelling Size Request 

Mr. Clark presented a revised proposal for requested permission to exceed the maximum  

dwelling size for the Music Hall ACE property (Tax Map 65 Parcels 11, 11B, 11C; 76.461  

acres). The deed permits the maximum size of 7,000 square feet to be exceeded by written  

permission of the easement holders. The revised proposal was for a maximum size of 11,500  

square feet of above-ground finished living space for the primary dwelling. The proposal also 

included limiting the two permitted accessory dwellings to 2,000 square feet. 

 

Mr. Taylor moved and Dr. Moses seconded that the authority approve a maximum size of 11,500 

square feet for the proposed main dwelling, provided that only one accessory dwelling is 

permitted, and that it be limited to 2,000 square feet. 

 

The motion passed by a vote of 6:0. 

 

 

6. ACEA202200004 Doudera Donation Proposal 

Mr. Clark presented a new easement donation proposal on Tax Map 18 Parcel 37 (79.9 acres). 

 

Dr. Moses moved and Mr. Taylor seconded that, based on the finding that the proposal met the 

Authority’s acceptance criteria, the Authority accept the proposal and authorize the Chair to sign 

a deed of easement reflecting the proposed terms. 
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The motion passed by a vote of 6:0. 

 

7. ACEA Remote Participation Policy 

Due to pending changes in Board of Supervisors direction on remote-participation guidelines, 

this item was postponed until the next meeting. 

 

8. New Business 

The Chair invited new business. There being none, the meeting moved on to the next item. 

 

9. Old Business 

The Chair invited members to raise old business. The Authority discussed various topics, 

including Virginia Land Conservation Foundation funding and the upcoming auction of the 

Justice easement property, but took no action. 

 

10. Adjournment 

The Authority adjourned the meeting at 6:37 p.m. 
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VIRTUAL MEETING PREAMBLE for the ACEA  

 August 11, 2022  
  

Notwithstanding any provision in our Bylaws to the contrary, as permitted under Albemarle 

County’s Continuity of Government Ordinance; this Authority’s Resolution adopted on May 14, 

2020; and Chapter 1283 of the 2020 Acts of the General Assembly, we are holding this meeting 

by real time electronic means with no Authority member physically present at a single, central 

location as it is unsafe to do so because of the COVID-19 pandemic.  All Authority members are 

participating electronically.  This meeting is being held according to Section 6 of the County’s 

Continuity of Government Ordinance.  All Authority members will identify themselves and state 

their general physical location during the roll call which we will hold next.    

  

The public has real time audio-visual access to this meeting over Zoom and real time audio 

access over telephone, both as provided in the lawfully posted meeting notice.  The public is 

always invited to send questions, comments, and suggestions to the Authority through the 

County’s Community Development Office at any time and through the Zoom chat and raise hand 

features.  This meeting is being recorded and will be made available on the County’s website. 
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Photographs from March 3, 2023 onsite inspection 

ZVIO202300109 

03/03/2023 

TMP 079C0-00-00-00100 
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Proposed Decision prepared by staff – subject to approval by BZA 

ALBEMARLE COUNTY BOARD OF ZONING APPEALS 

IN RE: APPEAL OF NOTICE OF OFFICIAL DETERMINATION OF VIOLATION, VIO-2-23-109 
DOMINIQUE KOSTELAC           APPEAL NO. AP2023-00003 

DECISION 

At a duly-noticed meeting on July 11, 2023, the Albemarle County Board of Zoning Appeals (the “BZA”) 
heard the appeal of the Zoning Administrator’s official determination of violation, dated March 3, 2023, by Appellant 
Dominique Kostelac.  After hearing and considering all of the evidence and arguments, the BZA hereby:  

⊠ Affirms the administrative determination 
 Modifies the administrative determination, as follows: _________ 
 Reverses the administrative determination, on the following grounds: 

Dated:    ____________________________________ 
Marcia Joseph, Chair 
Albemarle County Board of Zoning Appeals 

This decision was adopted by the BZA on July 11, 2023 by the following vote: 

Aye Nay 

Mr. Burkhart  ___ ___ 
Mr. Carrington  ___ ___ 
Mr. Rosenberg               ___  ___ 
Mr. Shepherd  ___ ___ 
Ms. Joseph ___ ___

Attachment M
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ALBEMARLE COUNTY BOARD OF ZONING APPEALS 1 

REGULAR MEETING 2 

TUESDAY, JUNE 6, 2023—2:00 P.M. 3 

LANE AUDITORIUM 4 

 5 

 6 

Board Members Present: John Shepherd 7 

 Marcia Joseph 8 

Edward (Bo) Carrington – arrived at approximately 2:20 pm 9 

Kurt Burkhart 10 

 11 

Board Members Absent: Ronald Rosenberg  12 

 13 

Staff Members: Bart Svoboda, Zoning Administrator 14 

 Francis MacCall, Deputy Zoning Administrator 15 

Marsha Alley, BZA Recording Clerk 16 

 17 

County Attorney:  Andy Herrick, Deputy County Attorney 18 

 19 

BZA Attorney: James Bowling, IV 20 

 21 

1. Call to Order  22 

The meeting was called to order at 2:00 p.m. by Marcia Joseph 23 

 24 

2. Establish a Quorum 25 

Ms. Joseph established a quorum and recognized that the BZA members present at the dais were John 26 

Shepherd, Kurt Burkhart, and herself. 27 

 28 

Edward Carrington arrived shortly after the meeting was underway.  Ronald Rosenberg was absent. 29 

 30 

She stated that also present were Andy Herrick, James Bowling, IV, Bart Svoboda, Francis MacCall, and 31 

Marsha Alley. 32 

 33 

3. Public Hearing 34 

A. AP2023-00001 Appeal of HO2023-002: Legal Gun, LLC {Sign #3} 35 

Mr. Bart Svoboda, Zoning Administrator, provided a presentation of the appeal to the Board. He 36 

described the property as tax map parcel (TMP) 43-34(E) as being approximately 3.51 acres, zoned RA, 37 

and located at 2822 Free Union Road. He said that the application was submitted on January 5,  2023, and 38 

on January 23, the adjacent property owner notices were mailed. He said that on February 17, an approval 39 

was issued, and on March 20, an appeal was filed.  40 

 41 

Mr. Svoboda explained that VDOT no longer reviews home occupation traffic impacts because it is their 42 

belief that the trips generated by home occupations in the ordinance do not generate impacts rising to a 43 

level of concern for VDOT to perform a formal review. He said that gun sales were prohibited on the site 44 

unless they were produced by one or more family members, and the applicant had indicated they would 45 

occasionally make guns on the site. He said it was determined the use met the regulations in the 46 

applicable ordinance, so approval was granted. He said that after review, it was determined the Zoning 47 

official correctly applied the ordinance in determining the application met the requirements in County 48 

Code § 18-5.2A, so the Board should affirm the determination. 49 

 50 
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Ms. Margaret Maupin, appellant, said she believed the approved application did not follow the spirit of 1 

County Code § 18-5.2A. She said firearms businesses should not be located in homes, and they should be 2 

located in commercial spaces to be regulated and monitored. She said that the approval determination was 3 

made in error and caused the following harms: there was only a brief site visit to the home to inspect the 4 

square footage. She asked whether the inspection investigated where firearms would be stored and how 5 

they would be secured. She asked whether firearm storage requirements were presented to the applicant.  6 

 7 

Ms. Maupin expressed concerns about the number of firearms-related home occupations approved in the 8 

past two years and the extent of firearms-related activities requested by the applicant. She said that the 9 

storage of firearms at the site was inconsistent with the County's aim to preserve and protect the rural 10 

nature of the neighborhood. She said that the applicant was required to have a license from the ATF, for 11 

which there were eight types, but the County had no knowledge or access to the type of license granted to 12 

the applicant.  13 

 14 

Ms. Maupin said it was incompatible with County Code § 18-5.2A, which stipulated a balance between 15 

limiting economic home-based development with the need to protect and preserve the County's 16 

agricultural areas and residential areas. She said that permitting a firearms business in the midst of a 17 

neighborhood was antithetical to the interests of the area, and there would be negative impacts. She said 18 

that the permit to manufacture and sell guns was within three to six miles of two elementary, which posed 19 

a danger for the students to be exposed to gun violence.  20 

 21 

Ms. Maupin said that the presence of the business would increase traffic and accidents at the intersection 22 

of Free Union Road and Woodlands Road. She said that the approval did not consider the community 23 

concerns regarding a firearms business in the neighborhood, and there were over 182 signatures on the 24 

petition in opposition to the application.  25 

 26 

Ms. Maupin said that three of the five abutting property owners opposed the approval of the application. 27 

She said that the home occupation would interfere with the quality and character of the neighborhood. She 28 

said that allowing a firearms business as a home occupation did not promote the health, safety, or general 29 

welfare of the public according to state code. 30 

 31 

Ms. Alley read the rules for public comment. 32 

 33 

Linda Barr, 5244 Free Union Road, said she was opposed to the home occupation use, and she expressed 34 

concerns about impacts on safety and the character of the area. 35 

 36 

Marilyn Marshall, 3445 Free Union Road, expressed concerns about the firearms-related home occupation 37 

use. She said that schools should be notified of the business, and parents should be provided the 38 

information. 39 

 40 

Kerin Yates expressed concerns about the intersection at Free Union Road and noted that it was 41 

dangerous. She said that the site did not have safe access.  42 

 43 

Patricia Doud expressed concerns about how firearms would be tested on the property and noted that the 44 

road was dangerous. 45 

 46 

Ronna Gray expressed concerns about the location of a firearms-related home occupation in a rural 47 

neighborhood. 48 

 49 

 50 
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Karl Pfefferkorn, property owner on Ridge Road, said that he was a local resident who wished to use the 1 

services offered by the home occupation and firearms were part of rural living. He said that the home 2 

occupation use should be allowed. 3 

 4 

John Swartzwelder expressed concerns about the lack of information regarding the applicant's ATF 5 

license. He said that the Board should consider the possibility of gunfire being heard in the neighborhood. 6 

 7 

April Holmes requested the Board to rescind the permit. She said she was a resident of Free Union. She 8 

noted that the applicant had committed to not providing ammunition on-site, but she asked what 9 

monitoring was in place. 10 

 11 

Teresa Gillie said that there were more appropriate locations for a firearms-related business. 12 

 13 

Joan Payne-Currier, Ridge Road, expressed concerns about producing guns in a home occupation and the 14 

secure storage of firearms.  15 

 16 

Robert Ruff, 410 Houndstooth Court stated he lived adjacent to the applicant's property. He said that the 17 

applicant would likely not be manufacturing firearms but rather assembling, selling, and trading them. 18 

 19 

Neil MacDougall requested the Board to consider the legal definition of transfer in regards to the 20 

application. 21 

 22 

Major General Douglas Caton, retired, stated he owned a farm neighboring the applicant's property. He 23 

expressed concerns about his children or animals being shot. He said he was against the approval of a 24 

firearms-related home occupation in a residential area.  25 

 26 

Mr. Herrick offered a rebuttal to public comment. He said that the issue at hand was about whether the 27 

Zoning Administrator correctly interpreted the zoning ordinance. He said that grounds for reconsidering 28 

the Zoning Administrator's decision had to be based on County Code § 18-5.2A and whether the decision 29 

was in violation of the ordinance. He said that the County Attorney believed the Zoning Administrator 30 

correctly handled the application and requested the Board to affirm the decision. 31 

 32 

Ms. Maupin said that allowing a firearms-related home occupation use did not follow state code. She said 33 

that FFLs were not needed because there were 50 in the region. She questioned the efficacy of the appeals 34 

process. She requested the Board rescind the approval. 35 

 36 

Ms. Joseph closed the public hearing and brought the matter before the Board. 37 

 38 

Mr. Shepherd clarified that the approval permitted altering and storing firearms and providing legal 39 

services.  40 

 41 

Mr. Svoboda responded that those were the conditions in Attachment D.  42 

 43 

Mr. Shepherd expressed concerns that the staff report and clearance did not tie the altering of firearms use 44 

to a specific section of § 18-5.2. He questioned where storage was permitted in the rural areas and noted 45 

that firearms storage was not customary or incidental to a gun smithing shop.  46 

 47 

Mr. Burkhart expressed concerns about the methods that would be used to produce firearms, such as a 3D 48 

printer, and about the number of firearms to be produced in a year for which there was no indication. He 49 
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asked how the ordinance would apply to discharging firearms. He asked whether the applicant would have 1 

to comply with contemporary ordinance requirements if the ordinance were updated at a future date. 2 

 3 

Mr. Svoboda explained that if the use was existing and the ordinance changed, then it would be 4 

categorized as a non-conforming use. He said it was unlikely the ordinance would be applied 5 

retroactively, and the business would be constrained to the limitations it was previously approved under. 6 

 7 

Mr. Carrington said that staff applied the relevant ordinances appropriately. 8 

 9 

Ms. Joseph said that altering firearms as a use was not connected to the ordinance requirements. She 10 

questioned the ability to offer secure storage of firearms as a permitted use. She said that the approval did 11 

not follow the ordinance requirements because it left too much for interpretation. 12 

 13 

Mr. Svoboda said that alterations in terms of gunsmithing allowed for changing components such as 14 

triggers.  15 

 16 

Ms. Joseph asked whether the components would be made in-house and how waste materials from 17 

manufacturing would be handled. She expressed concerns that alterations were not defined in the 18 

approval, and there was no connection to the requirements in the ordinance.  19 

 20 

Mr. Svoboda responded that they did not require applicants to provide an explanation as to what the use 21 

was for or how materials would be utilized. 22 

 23 

Mr. Shepherd said that the application should meet every criterion listed in § 18-5.2A.  24 

 25 

Ms. Joseph expressed concerns that there was pertinent information missing from the application, and she 26 

was not able to affirm the administrative determination. 27 

 28 

Mr. Carrington asked whether the home occupation permit would be revoked if it was found in violation 29 

of the performance standards.  30 

 31 

Mr. Svoboda responded that it was a possibility, but there was a violation procedure which included 32 

notices, fines, and court procedures. 33 

 34 

Mr. Shepherd said that there were no specific performance standards for the application, which made it 35 

difficult to enforce.  36 

 37 

Ms. Joseph noted that there were no limits to the number of alterations which could be performed, no 38 

distinction of what the alterations could include, and no detail regarding the secure storage of firearms. 39 

 40 

Mr. Herrick responded that performance standards applied, but it was a finite list and not at the discretion 41 

of the Zoning Administrator. He said the performance standards listed in § 4.14—noise, vibration, glare, 42 

heat, and electrical disturbance—were limited to uses of an industrial character, and a certified engineer's 43 

report was not required for every use. He explained that the zoning clearance stipulated that if applicants 44 

complied with the plan as submitted, they would be in compliance with the zoning ordinance, but the 45 

Zoning Administrator would still be able to enforce the ordinance if the use was not in compliance. 46 

 47 

Mr. Carrington asked Mr. Bowling for his opinion regarding the lack of specificity.  48 

 49 
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Mr. Bowling said the Board had to address the matter at hand and determine whether the ordinance was 1 

appropriately applied. 2 

 3 

MOTION: Mr. Shepherd moved to reverse the Zoning Administrator's decision based on §5.2A(d)(1) 4 

and §5.2A(l)(6), the lack of the engineer's report required by §5.2A(k), the requirements of §4.14, 5 

§4.14.5(a)(4), and §4.14.5.4(d), and because storage was not a permitted use in the rural area. Ms. Joseph 6 

seconded the motion, which failed (2-2). Mr. Rosenberg was absent. 7 

 AYE     NAY 8 

 Mr. Shepherd    Mr. Burkhart 9 

 Ms. Joseph    Mr. Carrington 10 

 11 

MOTION: Mr. Carrington moved to affirm the decision of the Zoning Administrator for the reasons 12 

stated in the staff report. Mr. Burkhart seconded the motion, which failed (2-2). Mr. Rosenberg was 13 

absent. 14 

 AYE     NAY 15 

 Mr. Burkhart     Mr. Shepherd     16 

 Mr. Carrington    Ms. Joseph     17 

 18 

Ms. Joseph explained that with both motions resulting in tie votes, the decision of the Zoning 19 

Administrator stays. She explained that anyone who was not satisfied with the outcome could appeal the 20 

decision of the BZA to the Circuit Court as the next step in the appeal process. 21 

 22 

Recess 23 

The Board took a 10-minute recess. 24 

 25 

B. AP2023-00002 Appeal of Determination of a Homestay Request {Sign #15} 26 

Mr. Svoboda said the determination was whether the ordinance was appropriately applied. He said on 27 

February 8, 2023, an official notice of violation was issued. He said from February 17 through March 7, a 28 

series of conversations were held regarding the requirement that a primary use be located within the 29 

jurisdiction of the County to permit the homestay use of the cabin as an accessory use.  30 

 31 

Mr. Svoboda said on March 2, the official determination was issued which determined the cabin was not 32 

eligible to be operated as a homestay because the primary dwelling was located in Nelson County. He said 33 

on March 29, the appeal was filed. He said that the determination was based on the fact no primary use 34 

existed in the County's jurisdiction, so the cabin did not qualify as an accessory use. He said that the 35 

County ordinance only applied within its jurisdiction, and because the Zoning Administrator's 36 

determination was correct, the Board should affirm the determination. 37 

 38 

Ms. Allison Harwood, appellant, stated that the cabin had been constructed in the late 1700s, and it had 39 

been restored to include solar power. She said they received notice of non-compliance from the County 40 

within two months of the homestay, and they were not eligible for a homestay use because of the 41 

characteristics of the property. She said that the entire 34 acres of the parcel was under a conservation 42 

easement, and it was indivisible. 43 

 44 

Mr. Steve Blaine, representing the appellant, said that the Zoning Administrator made an inference from 45 

the ordinance that the main use must be located in the County for the homestay to qualify. He said it was 46 

the appellant's position that the location of the main use in the County was not necessary to protect the 47 

health, welfare, and safety of the County, and it was not consistent with the reading of the ordinance. He 48 

said that the cabin met all other parcel-related qualifications for a homestay.  49 

 50 
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Mr. Blaine explained that the homestay ordinance required a primary dwelling to be located on the same 1 

parcel, not within the County, and the appellant's primary residence was located on the same parcel as the 2 

homestay. He said that the location of the primary use did not preclude the County from regulating the 3 

homestay use, as evidenced by the non-compliance notice. 4 

 5 

Mr. Burkhart noted that in communications between the County and the appellant, the appellant was 6 

advised to obtain building permits from Nelson County while installing solar panels on the cabin 7 

property. He asked who in the County advised the appellant to address business with Nelson County. 8 

 9 

Ms. Harwood responded that her husband had managed the communications for the solar power permits, 10 

so she was not able to provide a name for who provided the information. 11 

 12 

Mr. Burkhart asked what Nelson County's response was to the appellant's inquiries. 13 

 14 

Ms. Harwood responded that Nelson County issued the permits. 15 

 16 

Mr. Blaine said that the use was being regulated, so the County had jurisdiction on the cabin, so it should 17 

have jurisdiction over the homestay use. He stated that the ordinance did not require jurisdiction over the 18 

primary use because it only required the existence of a primary use as a factual condition. 19 

 20 

Ms. Alley read the rules for public comment. 21 

 22 

Brent Gunsalus said he lived on a property adjacent to the appellant. He stated that the appellants lived in 23 

Michigan, and they no longer lived in the main house on the parcel in Nelson County. He said that the 24 

solar panels the appellant installed were located in Nelson County. He expressed concerns about a firepit 25 

that was placed on the appellant's property approximately 95 feet from his property, and as screening, the 26 

appellant installed a woodshed that was inadequate. He said that the homestay use would impact his 27 

property, and § 5.1.48(D)(3)(1) requested the Board to consider adverse impacts on the surrounding 28 

neighborhood.  29 

 30 

Alan Lane said he neighbored the Gunsalus property. He noted the negative impacts of other homestays in 31 

the neighborhood and supported Brent Gunsalus' comments.  32 

 33 

Charles Coyner said he owned property which neighbored the appellant's property, but his property was 34 

located in Nelson County. He said the homestay would not impact his property and he supported the 35 

homestay use.  36 

 37 

Brenda Saunders said her property bordered the appellant's property, and it was located both in Nelson 38 

and Albemarle County. She noted that the cabin had been rented out for several years, but it had been 39 

recently renovated. She said that the primary residence in Nelson was only 200 feet from the cabin in 40 

Albemarle. She said that someone was always present at the main house, and she and her husband 41 

maintained the property for the appellant. 42 

 43 

Lyn Gunsalus said her property was adjacent to the appellant's property. She expressed concerns about the 44 

firepit and the potential noise levels. 45 

 46 

Mr. Herrick provided a rebuttal to public comment. He explained that under County Code § 18-47 

5.1.48(b)(1), every homestay must have an associated primary residential use. He said that the cabin was 48 

the only structure on the parcel in the County, and the Zoning Administrator did not have jurisdiction over 49 

structures outside of the County. He said that it had been the County's administrative practice to consider 50 
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only structures and uses that were within the County. He requested that the Board affirm the Zoning 1 

Administrator’s decision because there was no primary use on the parcel within the County’s jurisdiction.  2 

 3 

Mr. Blaine said that there was a primary use on the parcel, so the homestay use should qualify. He 4 

reiterated that it was not necessary for the primary use to be located within the County. He noted that the 5 

appellants currently resided in Minnesota, and they were aware of the requirements for the onsite 6 

manager.  7 

 8 

Ms. Joseph closed public comment. 9 

 10 

Mr. Burkhart said he agreed with the appellant's argument that the primary dwelling did not have to be 11 

within the County to qualify as a homestay use. He said that the ordinance left the matter up for 12 

interpretation. 13 

 14 

Mr. Shepherd asked the appellant to elaborate on the conversations held with the County between the 15 

initial notice and the final determination of non-compliance. He asked what options had been offered to 16 

the appellant to have the use come into compliance. 17 

 18 

Mrs. Harwood responded that there was a phone conversation with a Zoning official, but she was not part 19 

of the discussion. She said that it did not feel like they were given options by the County. 20 

 21 

Mr. Shepherd suggested deferring the Board's decision and sending the matter back through the special 22 

exception process.  23 

 24 

Ms. Joseph clarified that the County could not declare or determine whether there was a primary use on 25 

the parcel if the use was not within the County's jurisdiction. She asked whether the County could obtain 26 

documentation from Nelson County stipulating the primary use then issue a special exception to the 27 

applicant. She asked what other avenues to approval were available for the appellant. 28 

 29 

Mr. Herrick responded that the ordinance listed the specific areas for which special exceptions could be 30 

granted. He said that § 5.1.48(B)(2) discussed special exceptions for a non-resident manager. He said § 31 

5.1.48(B)(3) discussed special exceptions to yard requirements. He said that there were parcel-based 32 

regulations in § 5.1.48(C), and there was a special exception in § 5.1.48(C)(2)(ii) related to structure 33 

types.  34 

 35 

Mr. Herrick said that the Board of Supervisors could not issue a special exception under the 36 

circumstances affecting the appellant because there was no specific mention of such a special exception in 37 

the ordinance. He said that the ordinance did not specifically state the primary use had to be in the County 38 

because it was the County ordinance, and the provisions were assumed to apply only in the County. He 39 

said that there was no special exception to waive the primary use requirement. 40 

 41 

Mr. Blaine said that there was an agreement on the facts that the primary residential use was in Nelson 42 

County, and the accessory use was in Albemarle County. He said that the primary use did not have to be 43 

in the County in order to enforce the homestay ordinance.  44 

 45 

MOTION: Mr. Shepherd moved to affirm the administrative determination. There was no second.  The 46 

motion died. 47 

 48 

MOTION: Mr. Shepherd moved to reverse the administrative determination. Mr. Carrington seconded 49 

the motion. 50 
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 1 

Mr. Shepherd stated the relationship between the primary dwelling and accessory homestay existed on the 2 

parcel, and the homestay use could be regulated in the County. 3 

 4 

Mr. Carrington stated that the homestay met the definition of an accessory use, including the requirement 5 

the use was on the same lot as the primary use, so it was therefore permitted.  6 

 7 

The motion carried unanimously (4-0).  8 

 9 

4. Approval of Minutes 10 

A. May 2, 2023 11 

 12 

MOTION: Mr. Burkhart moved to approve the minutes as presented. Mr. Carrington seconded the 13 

motion, which carried unanimously (4-0).  14 

 15 

5. Old Business 16 

There was none. 17 

 18 

6. New Business 19 

Mr. Svoboda stated that there would be an appeal hearing next month, and noted that the meeting date 20 

was July 11, 2023.  21 

 22 

7. Adjournment 23 

MOTION: Mr. Carrington moved to adjourn the meeting. Mr. Shepherd seconded the motion, which 24 

carried unanimously (4-0).  25 

 26 

The meeting adjourned at approximately 5:25 p.m. 27 

 28 

(Recorded by Marsha Alley and transcribed by Golden Transcription Services) 29 

 30 

Respectfully Submitted, 31 

 32 

 33 

 34 

 35 

John Shepherd, Secretary Board of Zoning Appeals 36 
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